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CHAI RPERSON JAMES: M. Di Gregory.

MR, Di GREGORY: That's very kind of you. Thank you.

CHAI RPERSON JAMES: Thank you.

MR D GREGORY: Good norning, nenbers of the
Conmmi ssi on.

CHAI RPERSON JAMES: Good nor ni ng.

MR. D GREGCORY: My name is Kevin DI Gegory and a
| " m Deputy Assistant Attorney General in the Crimnal Division of
the United States Departnment of Justice. Thanks for inviting ne
to present the views of the Departnent of Justice on |Indian
gaming and the Indian Gam ng Regulatory Act. Let me begin by
providing you wth sone background on the governnment to
government relations between the United States and Indian tribes.
In the recent Executive Order on consultation and coordination
with Indian tribal governnents, President Cinton explained sone
of the fundanmental principles of federal/tribal relations when he
said, "Since the formation of the union, the United States has
recogni zed Indian tribes as donestic dependent nations.

I ndi an tri bes exercise inherent sovereign powers over
their nmenbers and territories. The United States continues to
work with Indian tribes on a governnment to governnent basis to
address issues concerning Indian tribal self-governnent trust
resources and Indian tribal treaty and other rights". That's
from Executive Order Nunber 13084. For our part, the Departnent
of Justice policy on Indian sovereignty and government to
governnment relations with tribes sets forth our recognition of
tribal self-government and our commtnent to assist Indian tribes
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in strengthening their institutions of |aw enforcenent, triba
courts and traditional justice systens.

The I ndian Gam ng Regul atory Act was enacted in 1988
pursuant to the longstanding federal Indian self-determ nation
policy to pronote tribal econom c devel opnment, self-sufficiency

and strong tribal governnents and to protect Indian tribes and

the general public from corrupt i nfluences. | GRA has
successfully pronoted tribal econom c devel opnent. Today there
are nore than 140 Class I|Il conpacts in 26 states generating

government revenue for essential tribal services including |aw
enforcenment, roads, water and sewer systens, hospitals, schools,
yout h centers and al cohol and substance abuse treatnent centers.

And the economc benefits of Indian gam ng do not
stop at the boundaries of Indian country. I ndi an gam ng
generates jobs and economc activity in neighboring state and
| ocal communities but an effective regulatory systemis essenti al
to protect Indian gamng and the benefits that accrue fromit.
Wat is the role and what are the interests of the Departnent of
Justice?

The Depart ment of Justice has si gni fi cant
responsibilities in Indian country in terns of |aw enforcenent
and in our governnmental relations with the tribes. Al though the
Departnment does not participate directly in gamng regulation
the Departnment is keenly interested in seeing the Indian Gam ng
Regul atory Act's regulatory system work and work well. The
Department has testified to Congress that in the absence of
adequate regul atory oversight, | arge scale gam ng which generates
huge cash flows may be targeted by organized crine or crimnal
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entrepreneurs, may have its proceeds skinmed by corrupt mnanagers
and nmay be victim zed by di shonest enpl oyees or outside cheats.

M ni mum f ederal standards for |ndian gam ng shoul d be
established to inprove the safeguards for Indian gam ng agai nst
corruption. Al though to date there have been few attenpts by
organi zed crinme associates to infiltrate Indian gamng, when
attenpts to obtain an interest in Indian casinos has been nade,
the FBI, wusually with the cooperation of tribal |eaders, has
reacted swiftly. A recent exanple is the coordinated prosecution
of Pittsburgh organized crine figures and their associates by the
United States Attorneys in Pittsburgh and San Diego for the
attenpts of those organi zed crine figures to take over the gam ng
operations of the Ri ncon Band.

Seventeen defendants were indicted for various
of fenses including obstruction of justice and conspiracy to
interfere with the functioning of the National Indian Gam ng
Commi ssion by rmaking fraudul ent representations to that
Conmi ssi on. Al'l have pleaded guilty and have been sentenced
The Constitution of the United States establishes Indian affairs
as a unique area of federal concern. In the absence of a
del egati on of congressional authority to the states, federal |aw
governs relations with Indian nations and in 1987 the Suprene
Court held that gam ng permtted under state |law and policy was
not subject to state regulation under Public Law 280. That was

the case of California v. Cabazon M ssion |ndi ans.

Public Law 280 does give sone states the authority to
enact certain laws and have |aw enforcenent jurisdiction over

I ndi an | ands. At that tinme, Congress sought to provide clear
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standards or regulations for the conduct of gamng on Indian
| ands and Congress enacted the Indian Gam ng Regulatory Act.
Recogni zing that state interests as well as tribal interests are
inplicated by high stakes |ndian gam ng because nmany patrons are
state citizens drawn fromoff reservation, Congress established a
tribal/state conpact process to create regulatory systens which
reflect the interests of states, Indian tribes and the Federa
Governnment in Class Il or casino style gam ng.

The Supreme Court explained in providing states the
opportunity to participate in the regulation of Indian gam ng
Congress extended to the states power which would otherw se be
wi thheld from them by the Constitution. They explained that in

the case of Seminole Tribe v. Florida, which |I know you all are

aware of and | know you all have di scussed both today and perhaps
yesterday as wel |.

Under the tribal/state conpact process states and
tribes currently performprimary on-site regulation of Class II
gam ng. An Indian tribe that desires to engage in Cass III
gam ng starts the process by requesting that the state negotiate
with the tribe to conclude a conpact which may set forth a
parti cul ar regulatory framework for the gam ng. | GRA
contenplates that a conpact will be concluded within 180 days
fromthe tinme of such a request.

Congress understood, however, that the voluntary

conpacting process mght falter. To guard against this, tribes
were granted the ability to sue states. At the conclusion of
such suits, if the court holds that the state has failed to

negotiate in good faith, the court sets in notion a five-step
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process. One, the court orders the state and the tribe to
conclude a conpact wthin 60 days. Two, if the parties fail to
reach a conpact they nust submt proposed conpacts to a court
appoi nt ed nedi at or.

Three, the mediator selects from the submtted
conpacts the one that best conports with IGRA other applicable
| aw and the findings of the court. Four, the state has 60 days
to consent to the conpact selected by the nediator and five, if
the state does not consent to the conpact, the Secretary in
consultation with the tribe, prescribes procedures for Cass Il
gam ng.

This nedi ati on process can provide a strong incentive
for negotiation, even though the Departnent of the Interior had
resorted to the final step in this process only once and as |
eluded to earlier, | eluded to the Sem nole cases, | know you are
all aware in Semnole the Suprenme Court held that neither the
commerce clause nor the Indian commerce clause provide Congress
with the authority to abrogate state sovereign imunity. As a
result the federal courts have been divested of jurisdiction over
suits brought by Indian tribes against states under IGRA if the
state rai ses an 11th Anmendnent defense.

The Sem nole decision, by not requiring states to
submit to suit, rai ses serious questions concerning the
functioning of the process that | outlined. |GRA provides a nuch
needed avenue for econoni c developnment in Indian country and to
the extent permtted by law, the Admnistration is conmtted to
protecting well-regulated Indian gamng as a neans of building
strong tribal governnent and econom c sel f-sufficiency.
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Al though the Suprene Court held in Sem nole that
Congress does not have authority to waive 11th Amendnent immunity
of states from suit in federal court, IGRA remains a valid
statute and does not effect existing tribal/state Cass |11
gam ng conpacts. The Secretary of the Interior, as you have been
made aware, is considering a rule to provide for a process to
insure that I GRA continues to fairly neet the interests of state
and tribal governnents.

In the absence of conprehensive Ilegislation to
address the conpact process after Semnole, the Secretary's
process my be an inportant one to insure the continued
functioning of |GRA Over the past several vyears, however,
Congress has considered |egislative neasures which, if enacted,
would elimnate IGRA's post-Seminole 11th Amendnent infirmty.
One proposal would provide states and Indian tribes with the
opportunity to negotiate Cass I1Il gamng conpacts. State
participation on the conpacting process would be voluntary.

If no Cass IIl gam ng conpact were concludes within
a period for negotiations, however, responsibility for concl uding
a conpact with a tribe would shift to the Secretary of the
Interior. The Departnent of Justice believes that some statutory
solution to the 11th Amendnent problemis in the best interests
of all parties.

In light of the tribal/state conpact process, the
Federal Governnent has retained limted oversight of Cass |1l
gam ng. Tribal gam ng ordi nances and managenent contracts for
Class IIl gamng are subject to the approval of the National
Gam ng Conm ssi on. Tri bal /state conpact negotiating process is
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subject to federal court oversight and tribal/state conpacts are
subject to the approval of the Secretary of the Interior.

Nl GC and Indian tribes share regul atory oversi ght of
Class Il gamng or bingo, pull tabs and simlar ganmes. Under its
authority under Class Il ganes, the NIGC may review tribal gam ng
ordi nances and managenent contracts, conduct background checks,
as necessary, audit books and records of gam ng operations, |evy
fines and issue closure orders. The N GC has pronul gated
detailed regulations to i nplenent their authority.

Class | gamng or traditional cultural gamng is
subj ect to the exclusive regulatory authority of the tribes. The
Departnent of Justice is also charged with enforcenent of the
law, which it does through the United States Attorneys for the
Crimnal Division and the Environment and Natural Resources
Di vision playing supporting roles. The Environnent and Natura
Resources Division also represents the Secretary and the NIG in
civil litigation.

The Federal Bureau of Investigation, in addition to
investigating felonies in Indian country, provides the N GC and

other regulatory agencies wth background and crimnal record

i nformati on. The Departnent has a clear policy concerning
unconpacted Cass Ill gamng in Indian country and the overall
goal of +the policy is the peaceful termnation of illegal

operations within a reasonable period of tine by negotiation and
where negotiation fails then by | egal action.

In recognition of the different conditions existing
in the various federal districts, the United States Attorneys
have been given a |arge neasure of discretion to inplenent this
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policy. This discretion has at tinmes been necessitated by
varying judicial interpretations of IGRA varying state |aw
backgrounds, the status of pending negotiations with the states
and many other factors. Pursuant to this policy, the United
States engaged in litigation to enforce conpliance with IGRA in
California, Florida, Ildaho, M chigan, Nebraska, New Mexico,
Okl ahoma, Texas and Washi ngt on.

The State of California and the Pala Tribe recently
concluded a conmpact which |I'm sure you heard a great deal about
yest er day. The United States Attorneys for California with the
concurrence of the Departnment of Justice, offered the California
tribes two options. Under one a tribe could enter into conpact
negoti ati ons provided that it has not begun or ceases unconpacted
Class Il gamng. The State of California, if the tribe selected
that option, agreed not to raise the 11th Amendnent defense to a
suit by a tribe for failure to negotiate in good faith if a
conpact is not concluded under the option.

Under the second option, a tribe could sinply elect
to adopt the Pala conpact. The Departnment of Justice has
commenced litigation, has comenced enforcement actions against
California tribes that failed to choose one of those two options
and continue to conduct unconpacted gam ng. Sonme tribes have
agreed to the application of state regulatory standards and
authority for Cass |11 gamng through the tribal/state
conpacti ng process.

O her tribes have devel oped their own sophisticated
regul atory standards and tribal agencies to inplenent those
standards. Yet, there is a wide variation in ternms of regulatory
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systens in Indian gamng and in some cases neither the state nor
the tribe has devel oped adequate regulatory systens for Cass I
gam ng. Moreover in sone cases states don't wish to engage in
the tribal/state conpact process and the Secretary of the
Interior may ultimately have to pronulgate procedures for the
conduct of Class Ill gam ng.

There is a need for mninmm federal regulatory
standards and it is now clear that NGC authority nust be

increased to provide for the enforcenment of those m ninum

st andar ds. Federal standards -- federal mninmum regulatory
st andar ds for I ndi an gam ng shoul d addr ess backgr ound
investigations and licensing of key managers and enployees,

surveillance and security systens to oversee the conduct of
gam ng in cash accounts, procedures and controls to protect the
integrity of gamng, <credit and debit <collection controls,
controls over ganbling devices and equipnent, accounting and
audi ti ng.

Tribes and states should have the option of neeting
these m ninmal federal regulatory standards in the negotiation and
i npl enmentation of tribal/state conpacts. The federal regul ator
that is the NIGC, could operate a certification process to insure
that state or tribal gamng regulatory agencies possess the
qualifications and capacity to enforce the federal mninum
st andar ds. The NIGC could also provide secondary regulatory
oversight as necessary to support state or tribal regulatory
agenci es.

To insure that the NIGC has the capacity to enforce
f eder al m ni mum regul atory st andar ds, any | egi sl ation
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contenpl ated by Congress should provide the NIGC clear authority

to do such regulation and authority to assess reasonable fees on

all Cdass IlIl gamng regulation to defray the cost of such
regul ation. The Departnent believes that if these initiatives
are pursued the result will be a system that provides for a

rigorous enforcenent of uniform standards and m ni num regul ati on
for all Indian gam ng activities.

Thank you again for the opportunity to present these
views, and | hope |I didn't speak too quickly because | tend to do
that, of the Departnent of Justice on Indian gam ng and on the
| ndi an Gam ng Regulatory Act. And |I'd be happy to try to answer
any questions you mght have and if | can't answer them
certainly to followup at a later point in tine.

CHAI RPERSON JAMES: Thank you, M. D Gegory. W'l
go ahead and take questions for M. Di Gegory right now so that
he can make his flight.

COW SSI ONER LOESCHER: Madam Chai rman - -

CHAI RPERSON JAMES:  Conmi ssi oner Loescher.

COWM SSI ONER  LCESCHER: -- just one question; have
your recomrendati ons been presented to Congress at this time? On
what basis are you advancing these recomendations? Are they
cleared by the Attorney Ceneral and the Wite House?

MR Di CGREGORY: The itens that | discussed in here
wWith respect to m ninmum regul atory standards have been presented
to the Senate Indian Affairs Conmttee on at |east two occasions,
| believe, M. Loescher, when they have had hearings on anmending
the Indian Gam ng Regul atory Act and one of the subjects of those
heari ngs has been whether or not mninmum federal regulatory
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standards are necessary or required. So, yes, the coments |
made about those mninum standards are comments that have been
made previously to Congress.

COWM SSI ONER LOESCHER:  Thank you.

CHAI RPERSON JAMES:  Conmi ssi oner Bi bl e?

COWM SSI ONER Bl BLE: Could you expand on your
testinmony dealing with the Rincon Band and the connection wth
organi zed crinme and how that cane to be uncovered and whet her or
not that was a conpacted Cass Il operation?

MR Di GREGORY: No, it was not a conpacted Cass Il

oper ati on.
COWMM SSI ONER BI BLE: So there was no state oversight.
MR. D GREGORY: There was no state oversight, no,
and as best | can recollect about what happened with the Ri ncon

i nformati on was devel oped that there was going to be an attenpt
by Pittsburgh organized crinme figures to gain sonme control over
what ever gaming the Rincon were conducting and whatever gan ng
they m ght conduct in the future by msrepresenting to the N GC
who it was who was going to be supporting the operation of the
Rincon and | believe that that was one of those cases and | can
get you nore detailed information if you like, but |I believe that
that was one of those cases where there was cooperation on the
part of some tribal nenbers.

COWM SSI ONER BI BLE:  Thank you.

CHAI RPERSON JAMES: Thank you. Commi ssi oner Moore?

COWM SSI ONER  MOCRE: I'"d just like to ask if there
was any way possible if this could be delayed by a year, your
presentation on this. | believe that this Conmm ssion m ght cone
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up with sonething that would be of benefit to put in this
regul ation for you to think about.

MR. DI GREGORY: Well, | don't know how long it's
going to take us to get to the point where we have mninmm
federal regulatory standards. As | said, M. More, there have
been proposals, there have been anendnents proposed to the Indian
Gam ng Regul atory Act but no action has been taken on them and
there's -- it's hard for ne to say, | just don't know when any
such action will be taken, so you may have that year

CHAI RPERSON JAMES: Addi ti onal questions? Heari ng
none, | want to do thank you, M. D Gegory, for nmaking this
trip and for your testinony that was offered before this
Comm ssion. As |'ve said to all of our panelists, we hope that
we have your advice and expertise upon which we can depend for
the life of the Conm ssion and any additional information that
you think would be helpful to us for our deliberation, | would
ask that you go ahead and submt it.

MR, Di GREGORY: Well, thank you for having ne. |I'm
glad I could be here and | regretted that when you had your
hearing on Internet gamng back in My that | had a scheduling
conflict and couldn't appear, but thanks for this opportunity
today and we will be glad to provide you with assistance as the
need ari ses.

COWM SSI ONER BI BLE: Since he brought up the topic,
can we ask you questions about Internet gaming? Are you the
responsi bl e person within the Departnment of Justice?

CHAI RPERSON JAMES: You al nbost got out.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(2N2\ 2A_AA?R WASHINCTON D C 20NNKR-”7N1 WAAMAE nealrarnee ram



N

o 0o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

July 30, 1998 N G1.S.C Tenpe Meting 119

MR Di GREGORY: Alnost. Well, I will do my best to
try to answer whatever question you m ght have.

COWM SSI ONER BI BLE:  Should the Kyl Bill becone |aw,
how do you see it being enforced?

MR. Di GREGCRY: "Il tell you what, | can't answer
that question and | wll be glad to offer the Comm ssion an
explanation as to why | can't answer it, but |I'munable to do so.
| can refer you, though, to the testinony that | presented before
t he House subconmmttee on crime of the House judiciary conmttee
that was -- | think that was given back in June of this year
which talks -- which speaks about what we believe should be
considered by the Congress when it tries to decide what Kkind of
| nternet ganbling regulation or prohibition it passes.

CHAI RPERSON JAMES: Comm ssi oner W/ hel n?

COM SSI ONER W LHELM  Am | right in understanding --
on the Kyl Bill, am 1l right in understanding that it was the --
or is the position of the Department of Justice that Congress
ought to wait for the recommendati ons of this Conmm ssion?

MR D GREGORY: | did in ny testinmony, which | think
| have here as a matter of fact --

COW SSI ONER W LHELM  Yes, | read it.

MR Di GREGORY: Okay.

COW SSI ONER W LHELM  You di d.

MR Di GREGORY: | believe | did say in ny testinony
that one of the things that Congress ought to consider doing is
waiting for you people do to your work and hear your
recommendat i ons.

COWM SSI ONER W LHELM  Thank you
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COWMM SSI ONER McCARTHY: Wl |, that m ght apply, Madam
Chair, to Conm ssioner Bible' s request also.

CHAI RPERSON JAMES: Possibly. Let nme put you on the
spot before you | eave and ask, we have had several requests in to
the Departnent for technical expertise and help in the form of
detailees that could help the Commssion with its work. And we
have an Internet subcommttee and | wonder if you would be
willing to entertain yet another request for that kind of
techni cal assistance and help to this Comm ssion.

MR DI GREGORY: Yes, we will entertain that request
and only because | don't have ultimate authority over who in the
Cimnal Division gets to go where, because I'm only a Deputy
Assistant Attorney General, |I'm not the Assistant Attorney
General who heads the Conmission -- who heads the Division, |
can't conmit to you at this tine, but we wuld be glad to
entertain that request.

CHAI RPERSON JAMES: Thank you. Any other questions?
Thank you very nuch.

MR. Di GREGORY: Thank you.
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